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 and a majority of electors in a majority of the States (s. 128). It will
be seen that by this procedure the constitution may be altered to the
disadvantage of a State without the consent of that State, but no
alteration may be made affecting the proportionate representation
of a State in either House of Parliament, or altering the boundaries
of a State, without the consent of a majority of the electors in that
State. The constitution itself contains many provisions which can be
altered without invoking the machinery for constitutional change;
there are some thirty powers which are expressed to be exercisable
until the Parliament of Australia otherwise determines. There is
no provision enabling the amendment of sections 1 to 8 of the
Constitution Act which establish the federation, and therefore
without an Act of the Imperial Parliament it would be impossible
legally to abolish the federation.1 While the constitution, and even
the machinery for amendment of the constitution, may be altered by
the provisions of the constitution, the federal basis must be observed.2
When a conflict arises between a federal government and one of
the States composing the federation in regard to the exercise of a
power, it must be decided whether or not the power claimed has
been granted by the constitution. The established courts of justice
must of necessity determine that question; and the only way in which
they can properly do so is by looking to the terms of the instrument
by which affirmatively the legislative powers were created, and by
which negatively they are restricted. If what has been done is
within the general scope of the affirmative words which give the
power, and if it violates no express condition or restriction by which
that power is limited, it is not for any court of justice to enquire
further or to enlarge constructively those conditions and restrictions:
James v. Commonwealth of Australia, [1936] A.C 578; J. & Y. 317,
in which the Privy Council held that the Dried Fruits Act, 1928-35,
of the Commonwealth Parliament was invalid as contravening
section 92 of the Australian Constitution. This section declares that
trade, commerce and intercourse among the States shall be abso-
lutely free and thus the Commonwealth is bound equally with the
States not to impose restrictions by legislation or executive action.8
In Commonwealth of Australia v. Bank of New South Wales, [1950]
A.C, 235 a provision which prohibited private banking in the
Commonwealth was similarly held by the Privy Council to be
invalid on the ground that it necessarily restricted the inter-State
business of banking. At one time the High Court of Australia adopted
1 A contrary view is taken by W. Anstey Wynes, Legislative and Executive
Powers in Australia (Law Book Co. of Australasia), at p, 364.
* P. 468 and 447, post.
» See, however, Section 92—0 Problem Piece, by Lord Wright, 1 Sydney law
Review 145, esp. at p. 151, The author's view is that S. 92 should be limited to
fiscal matters.

